introduction
[T]he state should not hide behind the argument that the solution to the global climate problem does not depend solely on Dutch efforts. Any reduction of emissions contributes to the prevention of dangerous climate change and as a developed country the Netherlands should take the lead in this. 1 On 24 June 2015, the Hague District Court (the Court) gave its decision in the case of Urgenda v. Government of the Netherlands (Ministry of Infrastructure and the Environment) (Urgenda) . 2 The Court's decision established that, in order to meet its standard duty of care towards the plaintiffs (the Urgenda Foundation, 3 representing current and future generations of Dutch citizens threatened by the risks of climate change), the Dutch government was ordered to 'limit the joint volume of Dutch annual greenhouse gas [GHG] emissions, or have them limited, so that this volume will have reduced by at least 25%-40% at the end of 2020 compared to the level of year 1990'. 4 Urgenda's target and timeline are based on the 2007 projections by the Intergovernmental Panel on Climate Change (IPCC) of required mitigation action by the group of Annex I developed countries that ratified the 1992 United Nations Framework Convention on Climate Change (UNFCCC).
5 State parties to the UNFCCC have agreed to negotiate the allocation of responsibilities and costs for global climate action according to the principle of common but differentiated responsibilities (CBDRs) and capabilities. Developed countries have agreed to 'take the lead' in climate mitigation in order to limit temperature increase to 2 degrees Celsius ( o C) above pre-industrial levels (and well below 2 o C, with efforts to keep it under a 1.5 o C increase since the December 2015 Paris Agreement) 6 by taking urgent and more stringent action than that required of developing countries. 7 The Urgenda decision has already received a fair amount of scholarly attention, despite it being only one year old. 8 The judgment has been lauded as historic for representing the first time a court has issued a mandatory order for a government to adopt nationwide mitigation targets, outside a statutory mandate; 9 the first time a court has successfully used tort law (state negligence towards a required standard duty of care) in a climate-related action; 10 and the first time a court has determined a mandatory minimum emissions-reduction target for a developed state. 11 Scholars have critically analyzed the Court's position and reasoning on issues such as standing, 12 the 'political question' doctrine, 13 its innovative use of the tort of negligence, 14 and its promising example for citizen suits in climate litigation.
15
The Urgenda decision introduced another ground-breaking development in environmental liability, which so far has received no scholarly attention: the judgment marks the first occasion on which a national court expressly used the international environmental law (IEL) principle of CBDRs as a complementary tool to interpret the scope of a state's climate obligations under domestic law. This article argues that the Court was able to find normative content in a core element of the climate-related CBDRs: that is, the 'leadership' role of developed countries in climate action. This core element has remained remarkably consensual throughout the contested history of CBDRs in the climate regime, history which gained a new chapter with the signature of the Paris Agreement in December 2015.
The remainder of the article is structured as follows. Section 2 sets the context and highlights the fact that, despite the marked engagement of national courts with IEL in recent decades (including engaging with principles such as sustainable development, polluter pays, intergenerational equity, and precaution), until this decision CBDRs had remained outside the purview of environmental law jurisprudence at the national level. Section 3 clarifies that the case is not one of direct application of CBDRs by a national court, but rather a case where the Court used the CBDRs principle as an interpretive aid to help in determining the scope of national obligations. Section 4 describes the Court's use of CBDRs in the landmark decision to help address two common barriers to climate liability: causation, and the 'political question' doctrine. Section 5 briefly revisits the contested and dynamic evolution of CBDRs in the climate regime, arguing that the concept of 'leadership' of Change Negligence Case: A Comment on Urgenda Foundation v. The State of the Netherlands (Ministry of Infrastructure and the Environment)' (2015) 5(1) Climate Law, pp. 65-81. The ruling also generated blog commentaries such as J. Verschuuren, 'Spectacular Judgment by Dutch Court in Climate Change Case', Tilburg University Blog, 25 June 2015, available at: https://blog.uvt.nl/ environmentallaw/?p=109), and C. Warnock, 'The Urgenda Decision: Balanced Constitutionalism in the Face of Climate Change?', Oxford University Press blog, 22 July 2015, available at: http://blog.oup.com/2015/07/urgenda-netherlands-climate-change. 9 Lin, ibid. 10 Lin, n. 8 above; Cox, n. 8 above; Van Zeben, n. 3 above. 11 Graaf & Jans, n. 8 above; Cox, n. 8 above. 12 Lin, n. 8 above; Cox, n. 8 above. 13 Lin, n. 8 above; Graaf & Jans, n. 8 above. 14 developed countries in global climate action has remained constant, and it is this core concept that informed the Court's decision in Urgenda.
cbdrs as a late entrant in climate litigation in national courts
Much has been written about the potential role of national courts in promoting the implementation of international treaties and in contributing to the evolution of international norms. 16 The literature recognizes that, in practice, the direct engagement of national courts with international law has traditionally been less forthcoming than its promised potential for at least three interrelated reasons:
• the responsibility for creating, implementing and enforcing international law rests primarily with the legislative and executive branches;
17
• generally, national courts tend to favour the application and interpretation of domestic law, including law that implements international treaties;
18
• for a long time, many national courts used avoidance techniques to evade interfering with what they consider to be international political questions (rather than legal disputes), which are better addressed through interstate negotiations.
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Since the 1990s, however, an increasing number of national courts in an expanding number of jurisdictions have engaged with international law, 20 either by interpreting national law in conformity with international norms or, 21 to a lesser extent, by directly applying international law in domestic legal cases. 22 The Although the receptiveness of national courts with IEL would still benefit from further analysis, the studies already show that in a considerable number of instances national courts have considered that key principles of IEL (such as the precautionary principle, the principle of sustainable development, the polluter pays principle and the principle of intergenerational equity) had a material role to play in the interpretation of national norms related to environmental protection or environmental disputes. 30 From the perspective of the evolution of IEL this engagement is relevant because national courts contribute to clarifying (or sometimes to complicating) what are often still vague concepts, while also helping to illuminate their potential evolution into customary norms of general application. National court decisions engaging with IEL principles can also help to establish a more significant role for these principles in the protection of environmental resources and in the resolution of environmental law disputes in other national legal orders. 31 The studies show that despite national courts' noteworthy engagement with most of the main principles of IEL, they have yet to recognize certain principles as having a material role to play in the protection of environmental resources or the resolution of environmental disputes at the national level. One such overlooked principle is that of CBDRs. The ASIL, Palmer & Robb, and Bruch studies show no record of a national court interpreting national legal instruments in conformity with CBDRs, or using CBDRs to help in determining the scope of domestic obligations, or employing CBDRs as part of their reasoning when adjudicating environmental law disputes. The Urgenda decision, therefore, has broken new ground by expanding the number of IEL principles on which national courts have relied as persuasive authority. The next section describes how, prompted by the plaintiffs, the Hague Court expressly engaged with CBDRs.
3. cbdrs as a tool to interpret national law obligations The plaintiffs emphasized the monist approach to international law in the Netherlands, where international norms that are 'binding on all persons by virtue of their contents' are directly applicable in the national legal system. 34 By failing to take adequate and timely mitigation measures, the state should be declared liable for breaching the 'no harm' principle of IEL, and Articles 2 (right to life) and 8 (right to private and family life) of the European Convention on Human Rights (ECHR).
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The plaintiffs based their claim on national law as well, arguing that the state breached the Dutch standard duty of care to prevent 'significant' harm to its citizens, thereby incurring liability in tort for negligence. 36 The plaintiffs further argued that Dutch courts may rely on non-binding treaty provisions as authoritative sources of interpretation to support findings of breaches of both international and national law.
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CBDRs were explicitly included in the summons, along with other relevant principles and commitments of the UNFCCC, as the plaintiffs' 'proceedings against the State, in essence, build upon [the authoritative force of those principles and commitments]'. 38 The plaintiffs argued that state parties to the UNFCCC, including the Netherlands, had agreed 'that developed and developing countries have "common but differentiated responsibilities in combating climate change"' 39 based on their different historical and current levels of emissions and capabilities. At several points the summons expressly articulated that developed countries (including the Netherlands) had agreed to 'take the lead' in combating climate change and its 32 37 Urgenda, Translation of Summons, n. 32 above, p. 55, para. 151. 38 Ibid., p. 61, para. 177. 39 Ibid., p. 62, para. 181. negative effects. 40 More specifically, the plaintiffs argued that the Netherlands and other parties of the UNFCCC had agreed in the form of various decisions 'that rich countries with a long history of [GHG] emissions that have caused the problem, and those with high per capita emissions, have an obligation to take the lead and be the first to realise their necessary emissions by 2020'. 41 The Court's legal reasoning in Urgenda begins with the establishment of the substantive issues on which the plaintiffs and the Dutch government (the defendant) concur. Parties agree that anthropogenic GHG emissions cause climate change, that 'a highly hazardous situation for man and the environment [globally and locally] will occur with a temperature rise of over 2 o C compared to pre-industrial levels', and that significant mitigation action is needed to avoid dangerous climate change. 42 The core dispute, according to the Court, revolves around the level (or stringency) and the pace (or urgency) of emissions reductions that the Dutch state is legally required to adopt. The plaintiffs argued that in order to meet its duty of care the state must reduce its GHG emissions by at least 25% to 40% by the end of 2020, compared with 1990 levels. The state argued that it had the discretionary power to decide on the stringency and urgency of emissions cuts.
In deciding this core dispute, the Court expressly declined to derive a legal obligation directly from the principles and provisions of the UNFCCC or from EU climate law. Urgenda is not a case of direct application of IEL or EU law by a national court. However, the Court decided that the global nature of climate change, and the collective nature of the 'shared risk management' needed to address this hazard, required the consideration of the objectives and principles laid down in the UNFCCC and EU climate law. 43 According to the Court, the objectives and principles found in international law and policy were relevant in order to determine the 'scope of the State's duty of care (based on national law) and the discretionary power it is entitled to'. 44 A large part of the Urgenda ruling offers an account of relevant international and EU 45 climate law and policy. 46 The Court reproduced the relevant provisions of the UNFCCC and its Kyoto Protocol, 47 as well as various decisions by the Conference of Parties (COP) to the UNFCCC. The Court expressly referred to CBDRs when it highlighted that the UNFCCC Preamble calls for the 'widest possible cooperation by all countries … in accordance with their common but differentiated responsibilities and respective capabilities and their social and economic conditions'. 48 The judgment also 40 Ibid., p. 63, paras 187, 190; p. 64, para. 191; p. 111, para. 389. 41 Ibid., p. 71, para. 217c. 42 Urgenda, n. 1 above. 43 Ibid., para. 4.55. 44 Ibid., para. 4.52. 45 Urgenda also raises important questions regarding the role of a regional climate regulatory regime, such as that of the EU, in the national implementation of multilateral climate law and policies. However, these are beyond the remit of this article. 46 reproduced Article 3 UNFCCC, which includes the principle of CBDRs in an operational provision. 49 The Court expressly included differentiated responsibilities among a list of other relevant principles such as 'protection of the climate system, for the benefit of current and future generations, based on fairness, "the precautionary principle", and "the sustainability principle"'. 50 The Court included both the principle of intergenerational equity (the protection of the interests of present and future generations) and the principle of intragenerational equity, which normally correlates with CBDRs, in its broad definition of the 'fairness principle'. For the purposes of this article, I concentrate on how the Court articulated the intragenerational aspect of the fairness principle. The Court explicitly established that 'the principle of fairness … expresses that industrialized countries have to take the lead in combating climate change and its negative impacts'. 51 It went on to analyze what this leadership could represent in practice. The Court decided that since the disagreement involves difficult climaterelated substantive issues which are outside the Court's expertise, it should base its legal assessment of the State's obligations on the findings of the IPCC, international climate policy agreements, and Dutch climate policy documents which both the plaintiffs and defendant recognize as correct. More specifically, the Court described how, under the terms of the UNFCCC and its Kyoto Protocol and subsequent COP decisions, developed countries have agreed to take the lead by committing to more stringent emissions reduction targets, and also to provide financial resources, technology transfer and capacity building to enable mitigation in non-Annex I (developing) countries.
Differentiation also appears in the decision when the Court analyzed the specific Dutch reduction targets. The Court referred to the IPCC Fourth Assessment Report, 52 in which the scientific body concluded that the total emissions of Annex I countries will have to be '25 to 40% lower in 2020 compared to 1990 -with due regard for a fair distribution', while non-Annex I countries would also have to reduce emissions substantially below business as usual, in order to keep safe concentration levels of GHG. 53 The Court stated that the Ad Hoc Working Group of Annex I countries expressly acknowledged in the 2010 Cancun Agreements 54 that they would have to limit their emissions by the levels specified by the IPCC in order to reach the stabilization goal established by the UNFCCC.
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In sum, the Court partially relied on CBDRs, as part of the body of international climate law and policy, to find that the projected Dutch climate policy for 2020 was 49 Ibid., para. 2.38. 50 Ibid., para. 4.56. 51 Ibid., para. 4.57. 52 N. 7 above. 53 Ibid., para. 4.23 (emphasis added). 
CBDRs and the Challenge of Causation
Many legal doctrines require proof of causation, which broadly speaking means 'the link between an actor's behavior and subsequent harm to another', in order to establish liability. 58 60 Some of these actors, including large emitters such as the United States (US) and China, and fossil fuel companies like Chevron, Exxon Mobil or BP, may be individually responsible for materially significant volumes of emissions. With a population of around 16 million and a relatively small territory, the Netherlands is definitely not among the largest sources of GHG emissions in absolute terms. The emissions of actors such as the Netherlands, however, become relevant when added to the emissions of others.
The existence of multiple tortfeasors, with relatively insignificant emissions when taken individually, represents a challenge to traditional liability conceptions of causation. In Urgenda, the Court followed recent tort law developments to address the question of causation, but it also innovated by invoking the concept of developed countries' leadership in climate action, based on CBDRs, as complementary persuasive authority to dismiss traditional defences against causal liability in climate litigation.
In determining liability, courts usually assess specific (or proximate) causation, which refers to the extent to which the plaintiff's particular harm or risk results from the conduct of the specific defendant or group of defendants. The general test in tort law for proximate causation is the 'but for' test, 'which requires the plaintiff to show that the injury would not have occurred but for the negligence of the defendant'.
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Courts in many jurisdictions have declined to apply the 'but for' test in cases of cumulative environmental harm, since it is practically impossible for the plaintiff to prove that the injury would not have occurred but for the conduct of the particular defendant. Establishing specific causation is especially difficult in climate change cases because of the multitude of sources of GHG emissions responsible for climate change across time and across space.
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In several jurisdictions courts use the test of substantiality, or material contribution, to establish proximate causation in environmental cases. 63 This test evaluates whether the defendant's conduct 'materially contributed', or substantially contributed, to the injury. 64 In the emblematic US Supreme Court decision in 'insignificantly' to the plaintiffs' harm, and should therefore generate no liability. 65 The majority of the US Supreme Court found that the emissions 'made a meaningful contribution to [GHG] concentrations', and hence to global warming. 66 In Massachusetts v. EPA, the US Supreme Court also addressed the defendant's argument that the relief sought by the petitioners would not be an efficient remedy for the injury or risk of injury from climate change. The defendant US EPA argued that growing emissions from 'developing nations, particularly China and India, are likely to offset any marginal domestic decrease'. 67 The Supreme Court found for the petitioners, affirming that increases in emissions abroad did not diminish the fact that '[a] reduction in domestic emissions would slow the pace of global emissions increases, no matter what happens elsewhere'.
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In Urgenda, the Hague Court had to confront similar legal questions related to (i) the multi-scale nature of emissions and the fact that a state's unilateral regulatory action cannot realistically represent an effective remedy; and (ii) the fact that the Dutch absolute GHG emissions are insubstantial compared with certain other sources of emissions. Many courts will need to address similarly difficult legal questions in future climate change cases. Although the Hague Court relied on the concept of material contribution, which had already been employed by the US Supreme Court, it innovated by invoking CBDRs to address the question of international cooperation and the concurrent contributions of other countries to climate change.
The Dutch state argued that adopting the 25% to 40% emissions reduction by 2020, as requested by the plaintiffs, would still result in a 'very minor, if not negligible, reduction in [GHG] emissions', since this would represent only 0.04% to 0.09% of the global total. 69 The state emphasized that, according to science, the level of emissions reduction necessary to avoid dangerous climate change depended mainly on the actions of other countries, especially those with high emissions levels. As the US Supreme Court did in Massachusetts v. EPA, the Hague Court rejected this defence and reasoned that, since it had been established that any level of anthropogenic GHG emissions contributes to hazardous climate change, the Netherlands still had the responsibility to take measures, no matter how small the size of its emissions compared with others, in order to fulfil domestic obligations to exercise care.
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To support its finding of liability, the Court also relied on the global and cooperative nature of the solution to climate change, expressly addressing the question of differentiation in helping to define the scope of the Dutch obligations. 65 Massachusetts v. EPA 549 US 497 127 S.Ct 1438. 66 Ibid., p. 22. 67 Ibid., p. 21. 68 Ibid., p. 23. In the Australian case of Avill Hill, the New South Wales Court had to address a similar legal challenge related to material contribution. The Court relied on the joint liability concept to find a sufficient 'proximate link' between the potential contributions of GHG emissions from the mine and the impacts on global warming, including effects on the Australian environment: Anvil Hill Project Watch Association v. Minister for the Environment and Water Resources (2007) 159 LGERA 8. 69 Urgenda, n. 1 above, para. 4.78. 70 Ibid., para. 4.79.
The Court found that all countries, including the Netherlands, will need to 'implement the reduction measures to the fullest extent'. 71 The Court added: '[H]ere too, the court takes into account that in view of a fair distribution the Netherlands, like other developed countries, has taken the lead in adopting mitigation measures and has therefore committed to a more than proportionate contribution to reduction'. 72 It went on to say that 'it is beyond dispute that the Dutch per capita emissions are one of the highest in the world', which is another argument related to global discussions on CBDRs.
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Hence, the Court partially relied on international law and policies to conclude that, as a developed country and party to the UNFCCC, the Netherlands had endorsed the specific IPCC targets of 25% to 40% below 1990 levels by 2020, independently of the actions of developing countries.
CBDRs and the 'Political Question' Barrier
Many climate change cases, especially in the US, have been declared 'non-justiciable' because of the wide discretion conferred on legislators and politicians in establishing national and foreign policies to address climate change -a problem which involves significant national and international political economy considerations. 74 Even when a climate action is admitted as justiciable, defendants often argue that, on the merits, the question belongs to the realm of the executive or the legislative branches. In the Urgenda case, the Dutch state advanced two lines of defence related to the 'political question' doctrine. Firstly, it argued that a judicial decision to mandate a more stringent climate policy would 'interfere with the system of separation of powers and could damage the Netherland's bargaining position in international climate negotiations'. 75 Secondly, it argued that a judicial decision would be 'contrary to the State's discretionary power' to define appropriate climate action. The Court partially relied on UNFCCC climate provisions and policies, including CBDRs, in addressing the second line of defence.
In relation to the first line of defence, the Court held that the separation of powers was not absolute under Dutch law. 76 The Court established that the judiciary has the mandate to apply the law when asked to do so, even in complex legal questions involving political consequences. 77 On the interference with global climate negotiations, the Court held that when a legal obligation is established by the courts, the state does not have the authority to disregard this obligation in the context of international negotiations. 78 The Court conceded that the complex climate change 71 Ibid., para. 4.9. 72 Ibid., para. problem justifies the widest possible discretionary policy space for the government to implement the obligation. According to the Court, this discretionary space, however, has limits set by the duty of care owed to Dutch citizens.
The Court invoked a key element of CBDRs -namely, the leadership of developed countries in combating global climate change -when discussing the second line of defence. In considering the scope of the discretionary power of the Dutch government in fulfilling its standard duty of care, 79 the Court found that, although Article 21 of the Dutch Constitution gives the state, in principle, wide discretion to define appropriate national environmental policies, this discretionary power is not unlimited. 80 The Court revisited the idea that the nature of the problem (a global phenomenon) and the required response (shared risk management of a global hazard) justifies taking into consideration the objectives and principles of the UNFCCC and EU climate law in deciding the discretionary limits.
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The Court decided that the government cannot ignore climate science and global climate politics in fulfilling its obligation to adopt effective national climate policies to address the climate threat to Dutch citizens. It judged that the state cannot, for example, focus primarily on adaptation when establishing national policies, after IPCC studies (not disputed by the defendant) showed that adaptation will offer only limited protection if significant mitigation action is not urgently undertaken. 82 On this point, the Court decided that 'from the viewpoint of efficient measures available the State has limited options: mitigation is vital for preventing dangerous climate change'. 83 It then proceeded to the question of the state's discretionary power to decide which levels of mitigation to adopt. The Court concluded that the discretionary power of the government to decide national levels of mitigation was limited by the state's required engagement in the international cooperative regime to address climate change. Under the UNFCCC, as an Annex I (developed) country, the Netherlands has agreed to take the lead in adopting mitigation measures 'and has therefore committed to a more than proportional contribution to reduction, in the view of a fair distribution between industrialized and developing countries'. 84 Based on IPCC calculations and UNFCCC policies for developed countries, the Court decided that the state should limit the joint volume of Dutch GHG emissions by at least 25% to 40% by the end of 2020, compared with the levels in the year 1990.
Urgenda marks the first occasion on which a national court has used CBDRs as an interpretive aid, in parallel with other IEL and EU law principles, in helping to establish the scope of a country's environmental obligations at the national level. It must be acknowledged that the weight the Court accorded to CBDRs in the 79 The standard duty of care is established under Book 6, s. 162 Dutch Civil Code. Urgenda, n. 1 above, para. 4.52. 80 Ibid., para. 4.74. 81 Ibid., para. 4.55. 82 Ibid., para. 4.75. 83 Ibid. 84 Ibid., para. 4.76. decision is unclear. Nevertheless, by expressly invoking the concept of differentiation as a general interpretive principle in helping to establish the scope of obligations, and as a complementary tool to reject the defence arguments, the Court indicated that CBDRs do have 'legal gravitas', 85 or persuasive authority. The Court relied on one core element of CBDRs that has remained consensual throughout the contested history of this principle in the climate regime, which is what I examine next. 86 5. 'taking the lead' as a core element of cbdrs
The Hague Court's use of CBDRs in Urgenda has illuminated a core content of the climate-based CBDRs that has remained constant and consensual throughout the contested and dynamic history of this principle in the climate regime. Parties to the UNFCCC strongly disagree on the philosophical or ideological premises that justify differentiation, and on how exactly differentiation should be expressed in the provisions of the legal instruments of the climate regime. In this section I argue that, despite these disagreements, there has been a sustained consensus that developed countries will take the lead by shouldering a heavier burden (acting early and more significantly) in reducing emissions. 87 This consensus was present in the otherwise disputed top-down model of the 1997 Kyoto Protocol, which established exclusive mitigation obligations for developed countries, and persists in the bottom-up and more nuanced differentiation model of the 2015 Paris Agreement. The Court in Urgenda relied on this core consensual element of CBDRs to mandate the Netherlands, as a developed country, to take urgent and significant action to contribute to the collective solution of the global climate change problem.
Contestation and Discontinuities in the Climate CBDRs
The literature on CBDRs highlights the deeply contested nature of this principle in the climate regime. In contrast, differentiation in other multilateral environmental agreements (MEAs) has been significantly less controversial. Lavanya Rajamani explains this with reference to the marked differences between climate CBDRs and differentiation in other MEAs, both in terms of the extent of the differentiation and the very nature of the differential provisions. 88 In the UNFCCC, the principle of CBDRs serves as the 'anchor provision' 89 of the whole legal framework and appears in the Preamble as well as in several substantive and operational provisions. 90 No other MEA adopts such a strong and articulated form of preferential treatment for developing countries.
Rajamani also argues that the UNFCCC and its Kyoto Protocol were the only two MEAs that differentiated between parties with respect to the central obligations of a regime. 91 Central obligations are designed to directly fulfil the object of the treaty. In the case of the climate regime, the primary objective, although not the only one, 92 is to stabilize GHG concentrations in the atmosphere 'at a level that would prevent dangerous anthropogenic interference with the climate system'. 93 Under the Kyoto Protocol, only developed countries were required to meet quantitative emissions reduction targets. 94 No MEA other than the Kyoto Protocol has imposed exclusive obligations on developed countries relating to the core objective of the agreement. Moreover, no other MEA expressly allows developing countries to meet the core objective of the agreement on a voluntary basis. In the Kyoto Protocol, developing countries (including emerging economies) were not simply given flexibility in the implementation of core obligations (in the form of, for example, deferred base years or assisted compliance). Instead, they were made completely exempt from binding obligations towards a central objective of the climate regime: to reduce anthropogenic GHG emissions, concentration of which provokes hazardous climate change. 95 The CBDRs in the Kyoto Protocol have been a major object of contention among the parties to the climate change regime. 96 The US has been especially vocal in rejecting the idea of differentiation as granting emerging economies exemptions from climate mitigation obligations. 97 The US Congress arguably refused to ratify the Kyoto Protocol for that reason. 98 Over time, other developed countries, too, became more forceful in calling for reconsideration of their exclusive mitigation obligations, especially after the emission levels of countries such as China, India and Brazil grew significantly. 99 With the Kyoto Protocol largely considered a failure, parties have tried to find a new balance that could accommodate their conflicting views in a new model for differentiation. Until the 2009 UNFCCC COP in Copenhagen (Denmark), a new compromise seemed elusive, as parties could not agree on an allocation formula that reflected their preferences. 100 Emerging economies rejected the idea of moving towards a more equal allocation of burdens if it did not reflect their development needs and developed countries' greater historic responsibilities and capabilities to act on climate change. 101 Developed countries strongly rejected the idea of continuing to exempt developing countries, especially emerging economies with high emissions, from assuming their share of the burdens and costs of climate action.
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The parties famously failed to reach agreement for a new legally binding instrument at Copenhagen, primarily as a result of the disputes over fairly differentiated burdens. 103 With hindsight, Copenhagen can be said to have marked the end of the paradigm of a top-down, rigid, binary differentiation of CBDRs. Emerging economies came to accept the idea that they would not be totally exempt from mitigation action. 104 The new paradigm first proposed in Copenhagen is a bottom-up, more horizontal system, in which each country defines its own intended nationally determined contributions (NDCs) according to national circumstances. 105 This bottom-up approach was the model officially incorporated in the 2015 Paris Agreement. 106 There is broad recognition that the Paris Agreement represents a 'fundamental shift away from the categorical binary approach of the Kyoto Protocol toward more nuanced forms of differentiation'. 107 To begin with, the common nature of climate responsibilities was strengthened, with all parties to the Agreement mandated to formulate, to communicate and to update their climate action pledges. The mitigation and adaptation commitments became non-binding on all parties, although developed countries have the normative expectation to maintain absolute emissions reduction targets, while developing countries are encouraged to move towards absolute emissions cuts in the future. 108 There is a common system of reporting and review, with flexibility mechanisms which do not follow the developed versus developing divide, but rather take into account various national capacities and circumstances. 109 The exemption of developing countries from mitigation action is of the past, as are the exclusive mandatory mitigation targets for developed countries. In fact, the principle of CBDRs gained a new addendum: 'in the light of different national circumstances'. This expression allows parties to take into account criteria such as geographic size and natural resources endowments when proposing their NDCs.
If widespread participation in an MEA is a sign of support for its core elements, there is arguably a compelling international consensus on the core provisions of the Paris Agreement, including its new differentiation arrangement. During the 'Opening for Signature' ceremony of the Agreement, held at the United Nations (UN) Headquarters in New York (US) on 22 April 2016, 175 parties (174 states and the EU) signed the Agreement, and 15 states deposited instruments of ratification.
of the Kyoto Protocol. On that occasion, only six countries signed the agreement: with one exception (Switzerland), no developed country signed the Protocol during the ceremony; nor did China, India, or other emerging economies. Seven long years would elapse before the Kyoto Protocol entered into force, showing a high level of dispute over the differentiation model it represented.
Time will tell whether the strong disputes over the early manifestation of CBDRs in the climate regime will reappear during the negotiations on how to operationalize the Paris Agreement provisions, or during the implementation of the legal instrument. Yet, the history of the climate CBDRs also includes areas of consensus and continuity.
Continuity in the Climate CBDRs: Leadership by Developed Countries
Copenhagen arguably marked the beginning of a paradigm shift in the manifestation of CBDRs in the climate regime, and yet this narrative tells only part of the history. The focus on the end of the stark differentiation model that exempted developing countries from any obligation, and imposed mitigation targets exclusively on developed countries, hides some important continuities in the climate CBDRs -from the 1992 UNFCCC, through the 1997 Kyoto Protocol and the 2009 Copenhagen COP, to the 2015 Paris Agreement.
The continuity that is relevant to the argument of this article is the persistent consensus that developed countries will 'take the lead' in climate action, although the exact meaning of this leadership has been kept vague. The paradigm shift is perhaps less that the Paris Agreement marked the end of a binary differentiation between developed and developing countries in the climate regime, and more that the concept of a 'leadership role' for developed countries has ceased to be equated with exclusive obligations towards the core objective of climate mitigation.
The explicit mention of a leadership role arising from differentiated responsibilities and capabilities is unique to the climate-related CBDRs. No other MEA has included provisions stating that developed countries should 'take the lead' in meeting the objective of the legal agreement. 112 Since its inception, CBDRs in the climate regime have included the concept of a leadership role for developed countries in action for climate change. The UNFCCC explicitly notes, immediately following its statement on differentiated responsibilities and capabilities in Article 3, that 'accordingly, the developed country Parties should take the lead in combating climate change and the adverse effects thereof'. 113 The reasons justifying both differentiation and the consequent leadership role are disputed. Developed countries favour the notion of capabilities and development needs, while developing countries favour the notion of historic contributions. 114 Either way, differentiation within the UNFCCC initially meant that developed countries would adopt national mitigation policies to demonstrate that they are taking the lead in modifying long-term trends in climate change. 115 Under the UNFCCC, parties agreed that, as part of this leadership role, developed countries should adopt mitigation actions to return their GHG emissions levels -individually or jointly -to 1990s levels by the year 2000. 116 There was, therefore, agreement on two points: firstly, that developed countries would assume a leadership role in meeting the central obligations of the treaty; secondly, that this leadership role entailed urgent mitigation action. The Kyoto Protocol made no mention of developed countries taking the lead on climate action. Yet, it understood the UNFCCC leadership role as granting exemption to developing countries and setting exclusive mitigation commitments to developed countries, at least for the foreseeable future. This translation of the content of the leadership role of developed countries from the UNFCCC to the Kyoto Protocol has been fiercely disputed. The contention centred primarily on the fact that under the UNFCCC regime no meaningful participation was required from key developing countries, not even from emerging economies, on the issue of mitigation. 117 The notion of developed countries taking the lead was never at the heart of the dispute.
Although the stark binary division of the UNFCCC and Kyoto Protocol model of CBDRs has softened, the differentiation in the climate regime as reflected in the Paris Agreement still remains significantly stronger than it is in other MEAs. It is true that the Paris Agreement makes no reference to the early divide between Annex I and non-Annex I parties. The static nature of differentiation in the UNFCCC and Kyoto Protocol has given way to a dynamic differentiation with at least an expectation of future convergence over time. Yet, the Agreement still includes various explicit references to CBDRs, indicating that the principle is maintained as the 'anchor provision' 118 of the climate agreement and serves as a guide to evaluate its implementation. 119 CBDRs appear in the Preamble to the Paris Agreement and in Article 2 (goal of the Agreement), Article 3 (communication), and Article 4 (mitigation).
The concept that developed countries should 'take the lead' in climate action is also still markedly present. Under the Paris Agreement, while developed countries should expressly 'continue taking the lead' by immediately undertaking economywide absolute emissions reductions, developing countries should 'continue enhancing their mitigation efforts' and are 'encouraged' to move towards economy-wide reductions over time. 120 Developed countries are still the only parties legally required to provide funding for climate action in developing countries, although, for the first time in the history of MEAs, language was introduced to encourage those developing countries 'able to do so' to also provide funding and assistance for less developed countries.
121
The compromise in the Paris Agreement is to combine universal responsibility, a leadership role for developed countries, and self-differentiation. The requirement that developed countries will still lead the efforts to address climate change indicates that, although there is some room to self-define the extent of this leadership, it is not unlimited. Developing countries still have normative grounds to press for more significant climate action from developed countries. The concept of 'leadership' is undoubtedly vague. However, is it so vague as to have no practical application? As the Urgenda decision shows, despite the vague nature of the concept 'to take the lead' in the climate regime, this core aspect of differentiation may have sufficient persuasive force to be used as a complementary tool in the interpretation of national obligations.
conclusion and future prospects
This article discussed how a national court in the Netherlands broke new ground by using the IEL principle of CBDRs to help in determining the scope of the Dutch government's duty of care to protect its citizens against climate-related risks. It highlighted how the Court pushed the boundaries of legal thinking by using CBDRs as an interpretive aid to overcome common barriers to liability related to the multiscalar nature of the climate change problem, such as the difficulty of proving 'but for' causation, and the 'political question' doctrine. It argued that the Court relied on one element of the principle of CBDRs -the leadership role of developed countrieswhich has remained fairly consensual, if vaguely circumscribed, throughout the contested history of the global climate regime.
The Dutch government has appealed against the decision. Time will tell if the Court of Appeal will uphold Urgenda, and whether it will also engage with CBDRs in its reasoning. Can other national courts follow the Urgenda lead and use CBDRs as an interpretive tool in concrete cases, or will the Urgenda decision remain an exceptional, isolated case? Dutch courts have a strong record of interpreting national law in conformity with EU law, including environmental law, and are therefore more 120 Paris Agreement, n. 4 above, Art. 4(4). 121 Joost Pauwelyn argues that the long-term trend is to move away from the differential treatment of developing countries as a broad group towards more individualized differentiation according to specific criteria and tailored to each negotiation or regime; the Paris Agreement would thus be a inclined to engage with IEL. 122 Dutch courts have a history of liberally engaging with indeterminate MEA norms, including non-binding provisions. 123 They also have a strong record of using international law to review the exercise of discretionary power by the executive. 124 All these characteristics may indicate that Urgenda could remain an exceptional example of a progressive court engaging with CBDRs. Yet, some recent developments in climate litigation indicate otherwise. In 2015, a civil suit inspired by Urgenda was presented against the Belgian federal government by the Belgian non-governmental organization (NGO) Klimaatzaak. 125 As with Urgenda, Klimaatzaak relies on negligence to petition the court to order the Belgian government to increase its efforts on climate mitigation. The plaintiffs argue that industrialized countries, including Belgium, have assumed a leading role in the mitigation of GHG emissions, and their climate action should be fast and significant. 126 As in the Urgenda case, the Klimaatzaak litigation argues that Belgium has recognized that the target reduction of 25% to 40% by 2020 represents its fair share of mitigation. Although Klimaatzaak, unlike Urgenda, did not expressly mention CBDRs in its summons, the Belgian court will need to address arguments which are intrinsically linked to CBDRs. The case is expected to be decided by the end of 2016. Another case based on Urgenda has been initiated in Norway.
127
It is possible that only national courts in European countries, which are used to engaging with supranational EU law, will be receptive to using CBDRs as an interpretive tool for national obligations. Yet, even in the US, which has a weak record of judicial engagement with IEL, a national court has been clearly inspired by Urgenda. In Juliana v. United States, initiated on 12 August 2015 before the US District Court for Oregon, 21 young American citizens asked the Court to order the government to protect their constitutional rights by adopting a recovery plan to significantly reduce the nation's carbon dioxide (CO 2 ) emissions. 128 The US government asked the Court to declare the case non-justiciable, citing among other reasons the 'political question' doctrine, and argued that action in the US alone would not redress the plaintiffs' problem. Responding to this line of defence, Magistrate Judge Thomas Coffin rejected the 'political question' doctrine in this case, referring to Urgenda, quoting the following passage:
Judge Coffin concluded that combined reductions in the US and other countries were able to redress the harm alleged in the petition and recommended that the suit proceed to argumentation on the merits. Admittedly, the question of the US leadership role was not directly addressed in this decision. Yet, by expressly quoting Urgenda, an American judge has shown that the Dutch decision does offer persuasive normative arguments that may be used by other national courts when dealing with the multi-scalar problem of climate change, even in countries less prone to engage with IEL. Whether other national courts will follow Urgenda's example and explicitly engage with CBDRs will depend in great measure on whether future litigants will expressly articulate the principle before national courts. This has not happened thus far. If litigants do embrace CBDRs as a persuasive normative argument, we could well see a more productive and extensive use of CBDRs in climate litigation in the future.
